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SUBJECT: Compliance Strategy for Stationary Sources of
Air Pollution

FROM: Joseph A. Cannon, Acting Assistant Administrator
' for Air and Radiation

TO: Alvin Aiﬁ, Deputy Administrator

Attached for your consideration is the final compliance
strategy for stationary sources of air pollution. This
document was developed by OAR's Stationary Source Compliance
Division, working closely with the 0ffice of Enforcement
Counsel and with review and input by other Headquarters . 1
offices, Regional Offices, and selected State officials. '

The strategy brings together in one document all of the
major thrusts of the stationary source compliance program,
with continued emphasis on resolutlon of those violating
sources - meeting the definition of a "significant violator".
I believe there is a general consensus that the present
program is sound and should continue to serve us well in the
future, However, the strategy suggests three major changes
for the immediate future: more flexibilicy for States in -
carrying out their inspection programs, increased use of
continuous emission monitoring and similar techniques in
the Agency's regulatory and enforcement programs, and
increased focus on sources violating volatile organic com-
pound (VOC) provisions Ln S8IPs to reduce both ozone levels
and air toxicants. ‘

ETYER

The major point of disagreement arising during the
preparation of the strategy was the proposed revision to the
inspection guidance to States. Present guidance requires o .
annual - inspection of major (Class Al) sources and biennial
inspection of certain smaller sources (Class A2 sources).

The draft strategy suggested allowing States to develop

" alternative inspection priority schemes whereby the resources

otherwise required to inspect Class A2 sources could be
redirected to inspection of any combination of Class Al, :
Class A2, and other regulated sources, as air quality needs
warranted. Regional Offices were substantially divided
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on the extent to which present guidance should be revised.

After a careful consideration of all the comments, we believe
that the revision contained in the strategy strikes a reasonable
balance between EPA's need for a nationally-consistent data
base to monitor and evaluate the effectiveness of the program
and the needs of State and local agencies to make optimal use
of limited resources to address their most serious air quality
problems.

The strategy identifies our plans to provide supplementary
detailed guidance for selected subjects to enhance the long-
term effectiveness of the strategy. Attached is an identification
of guldance documents to be produced and anticipated completion
dates. : :

As agreed in our October 12 briefing for you, the major
subject area needing further exploration is the problem of
assuring continuous compliance by air sources. The strategy
already identifies .certain approaches worth pursuing (e.g.,
greater use of continuous emission monitoring and better
targeting of inspections) but we intend to do a separate,
more extensive continuous compliance strategy.as a follow-up
to the general strategy. Because of the complexity of this
issue, the continuous compliance strategy cannot hope to
present "the answer" to the problem but will provide a compre-
. hengive program for developing answers. We are targeting
to complete the continuous compliance strategy by February 27,
1984, and we are proceeding to add a commitment along these
lines to the Action Tracking System.

5y

I thank you for your support in the development of this
strategy and look forward to your support in its implementation.

Attachments
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IDENTIFICATION OF ADDITIONAL GUIDANCE TO BE PREPARED

enforcement of'voC standards - guidance on 1mprov1ng the

VOC inventory projected for completion by January 30,

1984. Additlonal guldance as needed

use of unannounced 1nspect10ns by EPA - pro;ected for

‘completlon by September 30, 1984.

use - of.contxnuous emissions monitorlng excess emissions
data in the compliance program - projected for completion
by July 31, 1984,

enforcement of asbestos demolltion standards - prOJected
for completion by July 31, 1984.

enforcement of PSD requirements - progected for completlon

by November 30, 1983.r

enforcement,of benzene, arsenic, and radionuclides
NESHAPs - as necessary prior to promulgation.
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V1II. Responding to Noncompliance Problems

A.

Objectives

. The objectiveés of responding to noncompliance
problems are to ensure that the problem is corrected
quickly, to deter similar problems from arising, to
see that the law is applied equitably, and to punish
misconduct by source owners and operators.

Priority Target Areas

The current system of prxorxtles for responding
to noncompliance problems is primarily delineated
by two memoranda. The first is the December 29,
1981 memorandum from Kathleen Bennett to the Reglonal
Administrators,  entitled "EPA Accountability System-
OANR Policy Guidance”. 1In an appendix to that memo-
randum (a copy of which is included in Attachment
2), the term "signficant vioclator” is defined, and
the statement is made that these significant Vlola-
tors should be addressed. . (This policy was elaborated
upont in a memorandum of June 24, 1982, to the Regional
Offices entitled "Significant violators" (Attachment
4).) Roughly speaking, the sources to be given a
high priority as "significant violators" are those
violating hazardous air pollutant standards (NESHAPS),
major source State Implementation Plan (SIP) violators
affecting nonattainment areas, and violators of new
source requirements (NSPS and requirements of Parts
C and D of the Act.)

The purpose of establishing the signlfxcant
vioclator program was to define the Agency's highest
priority sources for enforcement action, other than
emergency actions. In light of the special impor-
tance attached to these sources, Regional Offices
are required to report on a quarterly basis on the
status of efforts made by themselves and their States
on resolution of these violators.

. The list of significant violators.is cbviously
dynamic, with sources being added and deleted as
viclations are discovered and resolved. The initial
list established in March 1982 contained 482 sources,
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By the December 31, 1982 report, the number of signi-
ficant violators had been reduced to 303. Starting
with the March 31, 1983 report, the number began to

increase again. ThlS reflected .the fact that many
VOC sources were subject.to December 31, 1982 compli- -
ance dates. As that date passed and as "violations S
" are confirmed,  those. v1olators meeting the significant
violator criteria are added. As EPA continues to
improve its information on the identity and compliance
status of VOC sources, it is likely that the list.
will continue to grow before enforcement efforts
begln to turn this around.

It is generally accepted within the Agency that
‘the significant violator program forms a sound base
for the program. It is expected that this concept’
will continue essentially as it is for at least-the
;next two years, .

-~ - The second major priority-setting memorandum is.
the Agency's Post-1982 Enforcement Policy, dated
September 20, 1982 (Attachment 5). This policy
provides more detail for addressing SIP violators in
primary nonattaimment areas after December 31, 1982.
(The policy does not apply when the attainment dead-
line is after 1982, such as in areas w1th Section
_172(3)(2) extensions.) o

" In particular; the policy states that EPA or
States should seek shutdown of’ sources subject to
.the polzcy unless:

. (1) The public xnterest in continued operation of
the source outweighs the environmental. cost
of the addltlonal period of noncompllance
and

(2) The source has sufficient funds to comply
expeditiously.

I1f the Agency decides not to seek shutdown, it may
enter stipulations and not oppose a request to the

<. court to exercise its equitable power to enter an

order. establishing a compliance schedule. Such an
order should contain: :
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(1) an expeditious schedule with increments of
- progress O comply with the SIP, or RACT if
no Part D plan is in force where one is

requlred .

(2) 1interim emission limitations and ‘controls to
the extent practicable;

(3) monitorlng and reporting requirements;

(4) stipulated penalties, at least for'v1ola-
tions of the compllance schedule and interim
controls;

(3) prov1310ns,p:eventing increases of emissions;

(6) payment of a élgnlfleant cash penalty, with
total civil penalties reflecting the criteria
of the Civil Penalty Policy;

(7) an express reservation of the right to seek
- injunctive relief, including shutdown, if the
source does not comply with the order; and

(8) <consistency with the Agency's Limited LLfe
. Facilities Policy with respect to sources
being shut down rather than controlled.

‘Further guldance on the policy was issued on
January 12, 1983, in a memorandum from Kathleen
Bennett and Robert Perry to the Regional Administra-
tors and Regional Counsels (Attachment 6). This
guidance clarified the policy in a number of ways,
‘most importantly in providing further detail on
criteria to be applied in review of State actions _
for possible overfiling. This supplemental guidance
also directed the Regional Offices to issue Notiges
of Violation to all sources to which the policy
applies, including State-lead cases, so that EPA
will be in a position to act quickly 1f State actlon
ultimately.proves inadequate.

Since the policy was established, EPA has beeﬁ
working closely with States to assure its successful
implementation. A high propertion of the sources
which were determined to be subject to the policy
have either come into compliance, been put on a
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compliance schedule, or have an enforcement action
pending against them. Of course, as with the signi-
ficant viclator program, new violators are continually

' being identified so that the overall number of identi-

fied violators is not necessarlly decreasing. In -
fact, it is likely to be increasing as VOC compliance
inventories‘and.data become more complete.

Since January 1983, EPA Headquarters has been
tracking on 'a source-specific basis initial implemen-
tation of the Post-1982 Enforcement Policy. To do
this in a feasible manner, it is.using the list of

~ violators identified as of the time the policy first
took effect, i.e., January 1, 1983. . It has not

attempted to keep a running list (addlng each new
violator ;as it is discovered). 1t is important to
emphaszze however, that such 'data must be available
at the State level and reported to EPA's Regional
Offices in accordance with established reporting
requirements, Sources subject to the policy must be

~addressed, whether by EPA or the State, consistent

with the policy irrespective of whether the source
happens to be on the list Headquarters is tracking.

" Headquarters tracking of Post-1982 sources as a
separate exercise is considered worthwhile only for
about - the first year of the implementation of the
policy.. Its .purpose is to assure that the policy is
understood and integrated into consideration of
appropriate enforcement responses. For the long-
term, it is preferable to eliminate separate Head-

.quarters tracking and to rely on the significant

viclator program for priority-setting and tracking
since, while it. includes the most significant Post-
1982 policy sources, it includes other important

—categorles of sources (e. 3.. NSPS and NESHAPs) as’
,well e .

¢

Because of the meortance of the significant
violator and Post-1982 Enforcement -Policy concepts
in the enforcement program and because they are
different yet partially overlapping, it would be
worthwhile to summarize the main pOlntB of each for

comparlson purposes.

Significant Violator Llst

° A prlorlty setting mechanism to assist the‘

Regions and States .in targeting their resources
to achieve the greatest environmental benefit;

L T - T T T P N e A T Tt
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A defined universe used for tracking Regional
program performance in the Management Accounta-
bility System;

Sources are not subject to any particular sub-
stantive Agency policies purely based on their
status as significant violators. Sources on
the list may be subject to any of a number of
substantive Agency policies;

° Includes NSPS, NESHAPs and certain PSD violators;
Includes SIP sources in secondary nonattainment
areas as well as primary nonattainment areas;

and

Generally includes only Class A1 SIP vxolators
(in nonattainment areas), :

Post-1982 Enforcement Policy List

The sources on the Post-1982 Enforcement Policy
list are those sources fitting the defined
criteria established in the September 20, 1982
memo from Anne Gorsuch to the Regional Admini-
strators and subject to the particular substan-
tive and procedural elements of that policy.

Affects only SIP sources in primary nonattainment
areas (other than extension ar:as).

Includes Class A2 sources'as well as Class Al
sources.

Thus, some degree of overlap does exist between
sources on the significant violator list used for
MAS tracking and the list of sources subject to the
requirements of the Agency's Post-1982 Enforcement
Policy. However, they are distinct universes that
have been established to serve different purposes.

" Priority will also be assigned to resolution .
of at least certain classes of VOC violations, irre-
spective of whether they meet the present significant
violator definition, This includes sources smaller
than the Class Al definition in nonattainment areas
to the extent that resources permit.
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Certain VOC sources are of concern not only
because of their contribution to ozone levels, but
al'so because the constituents of their VOC emissions
are toxic in nature. Previous efforts have focused
on VOC emissions only to the extent that they impact
‘attainment of ozone ambient standards. In FY 1985,
efforts will be substantially increased to enforce
VOC control requirements even in areas which are
projected to be attainment or unclassified relative
to the ozone NAAQS, where the enforcement of. VOC
control requirements can yield significant benefits
through reduction in air toxics, The special pro-
blems associated with VOC sources will be discussed
at greater length in Section IX B. -

In addition to the priorities set by the docu-
ments cited above, several other aspects are impor-
tant to note. The highest priority should be given
to any emergency episode which may arise as defined
in Section 303 of the Act. Expanded guidance for
response under Section 303 was sent to Regional
Offices on September 15, 1983 and is included as
- Attachment 7. The essential point to note about
. this guidance is that it urges a broader considera-

.tion of the use of Section 303 authority. .In the
1970's, emergency episodes (and thus use of Section.
303) were viewed almost entirely in the context of
‘high levels of c¢riteria pollutants under adverse
meteorlogical conditions., This occurs only infre-

quently ‘hese days, at least for pollutants associated

primarily with stationary sources, However, the

serious threats presented to public health by various

air toxic substances have become much more visible.
The purpose of the guidance is to foster a broader
awareness of the possible use of Section 303 as a

mechanism to address, in proper circumstances, the
dangers presented by such emxssxons. ‘

Similarly, while alrady covered as'"SLgnlflcant
violators”, special note should be made of enforcement
against v1olations of hazardous air pollutant standards.

This will consist primarily 6f continued enforcement

of vinyl chloride standards, enforcement of asbestos

demolition standards, and initial implementation

(enforcement or waiver issuance) of newly-promulgated
NESHAPs standards. Enforcement of NESHAPs staniards'

is discussed at some length in Sectlon IX A

B3R T A e, e
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Finally, priority should be given to address-“
ing violations of Section 114, which sets out the
! Agency's information- gatherlng authorlty, because,
that authority is so basic to EPA's ability to set
; and enforce the substantive requirements called for -
1o by the Act.,  Similar high priority should be assigned
' by EPA Regional Offices to violators of EPA orders
' or Federal judicial decrees, :
_ Note that. these priorities reflect considera-

» -tions at the national level, Obviously, conditions
at the State and local level vary widely. - The list-
ing of these national priorities should in no way be
interpreted as condoning a failure to address other
important air quality problems, such as violating
sources in attainment areas, to the extent consistent

~with other priorities and available resources.-

C. ‘Informal Responses

"Wheh EPA or a State first learns of a nonbompli-'

ance' problem, it may be possible to remedy the problem*

by informal discussions with the source which lead

to a quick (generally within 30 days), complete reso-
lution., If this is.not possible, however, a more
formal response should be considered. In addition,

. if the violation ' appears to be part of a continual
pattern of intermittent violation, it may be prefer-
ible to document the violation with a Notice.of
Vlolat;on even if quickly remedied. This may be
- taken more SEIIOUSlY 'by the source, help focus atten-
.tion on the source in inspection targetlng, and lay

. the foundation for a more aggresszve response to any
subsequent v101ations.

L. r

¥

~
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D. Formal Responses

. Diagram #1 provides a simplified flow diagram-
of the formal enforcement process, Normally, the
State or local agency will take the lead in address-
ing problems of ‘noncompliance. 1f a State takes the
lead, EPA should understand what action the State is
contemplatlng and the timetable for that action so
it can make a reasoned judgment on deferral to the
- State. This understanding should be documented in
the form of a State action plan. This could be
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prepared either by the State or by EPA with a State
review for accuracy. The Regional Office should

then get periodic reports on the progress of that
action so that, if progress is not timely, a dec1510n
‘can be made to reconsider the deferral. . _ -

In some instances, it may be advisable for the
Regional Office to begin case development activities
even while the State maintains the lead on a case.
In fact, this is specifically required for sources
subject to the Post-1982 Enforcement Policy. The
purpose of this is to allow EPA to act much more
quickly if it ever had to take the lead on the case.
" These activites would, of course, have to be coordi-
nated with the State in a way that makes it clear to
both the source and the State that EPA regards the
State as maintaining the primary responsibility. and
is continuing to look to the State to resolve the
_ matter.

When the EPA Regional Qffice finds that the
State or local agency has not effectively addressed
a violating source and will not be proceeding in a
timely and effective manner, it should initiate a
Federal enforcement action against the noncomplying
source, In evaluating a State action, several factors
should be considered:

(1) 1If the source is in compliance with a schedule
contained in a State decree order, EPA would
examine the expeditiousness of the compliance
schedule (including the incremental dates in
the schedule). EPA would also examine the
past compliance history of the source and the
record of State enforcement to determine
whether the final compliance date in the
schedule is likely to be met or if it is
simply a "moving target”, and likely to be-
revised.

{2) 1If the source is in violation and no schedule
has been established or, though a schedule
exists, the source is not meeting it, EPA
would examine both the schedule (if one exists)
and what the State is doing to remedy the situa-
tion. Any violation extending more than six
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months without effective action would be of
particular concern. EPA would look at the
past compliance history of the source and the

. record of State enforcement actions as an’ -
indication of whether the State is likely to -
resolve the problem effectively.

(3) In cases where circumstances indicate that

"+ the State will not be able to effect compli~.
ance, EPA would consider the significance of
the source relative to other priorities and
determine whether EPA action was warranted.

(4) For sources subject to the Post-1982 Enforce-
ment Policy, there is an additional set of items.
which an adequate court or administrative order
should include, as previously discussed. The
most notable of these is that there should be
a significant cash penalty. Thus, for these
sources, EPA may need to conduct a penalties-
only action under either Section 113 or Section
120 1f the State action is adequate in every
way except that no penalty was cobtained,

Once a Regional Office has decided to initiate
a Federal action, it must first decide whether to
pursue the matter as a criminal, administrative, or
civil enforcement action. Section 113(c) of the Act
provides criminal sanctions for violations of certain
requirements of the Act. EPA must identify the cases
it intends to address with a criminal enforcement
action early in the case development process to assure
that the Agency protects the potential defendant's.
rights and to assure the integrity of the criminal -
enforcement process., When a Regional Office receives
information indicating the likelihood of criminal
activity, it should refer that information to the
Criminal Enforcement Division at EPA Headquarters
for further investigation and prosecution in accord-
ance with the "General Operating Procedures for the
Criminal Enforcement Program ‘issued on October 29,
1982.

When a Regional Qffice decides to initiate an
administrative or civil action against a violating
source, the Region . frequently must initially obtain
information from the source that will support the
enforcement action. EPA may use its information-
gathering authority under Section 114 of the Act to
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require the source to provide the Agency with infor-
mation concerning its compliance status. Section
114 of the Act authorizes EPA to require.sources to
establish and maintain records, install and use
monitoring equipment, perform emission.tests, admit ~
inspectors, . and, in general provide the information -
EPA requires to determine whether the source is in
compliance. Once the response to the Section 114
letter is analyzed, an -inspection of the source to
. " document the’ v101atlon more thoroughly is often
-required _

To begln an admlnlstratlve or civil enforcement
action relating to a SIP violation, EPA must issue a
Notice of Violation (NOV) under Sectzon 113¢a) of
the Act. Once EPA has issued an. NOV, the violator
has thirty days to remedy the violation. No ‘prosecu-
tion can occur if the violating source.comes into

icompllance within the thirty days following the
«tissuance of an NOV. This NQV step. is.not required
" for NSPS or NESHAP violations. For those viola-
‘tions, EPA may proceed immediately with an admini-
-$trative order or .a civil or criminal action., EPA
may use .its information-gathering authority under
Section 114 of the Act to determine whether a viola-
‘tion continues to . exist thirty days after the issuance
of an NOV. A follow-up ingspection can be performed
to document the continuing violation where Tequired.
In addition, if the Section 113 conference with*
the source to discuss the NOV 'is held more than 30
. days after the issuance of the NOV, an admission
from the source. mlght be sought at the conference,
. 7.1f a violation persists beyond thirty days, or if
the vioclation. .concerns NSPS or NESHAPs where no NOV
'is required, EPA may issue an administrative order
under either Section 113(a) or Sectiom 113(d) or
initiate a civil judicial action under Section 113(b).
In addition, for certain new source violations as
discussed below, an administrative order may be
~issued or judicial action initiated under Section
167. ,

A Section 113(a) order is an administrative
-~ enforcement mechanism which is often effective in
bringing a source into compliance quickly. It is
‘most effective where operation and maintenarnce
_problems exist. Reading Section 113(a) in conjunc-
tion with Sections 110(i) and Section 113(d), it
appears that there are striet limits on the extent
to which Section 113(a) orders can be used for SIP
viclators. Thus, EPA has concluded that such orders’
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must require immediate compliance, defined as within
30 days of the effective date of the order. This
limit does not apply to NSPS and NESHAP violators.
For these sources, a longer period of time may be
granted in a Section 113(a) order, but-only when the
need for additional time arises from circumstances
beyond the control of the source, i.e., force majeure
situations. These concepts are discussed in more
detzil in an April 30, 1982 memorandum from Kathleen
Bennett to the Regional Administrators, entitled
"Duration of Section 113(a) Orders” (See Attachment
8).

Another type of administrative enforcement
mechanism is that used to halt illegal construction
of a new or modified source in viclation of Part C
or D of the Act. For violations of the Prevention
of Significant Deterioration (PSD) requirements in
Part C, the appropriate order to be issued is one
‘under Section 167. Such an order can be issued
_against: : '

(1) A major emitting facility if it should have
obtained a PSD permit but has not;

(2) A source being constructed or operated pursuant
to a State-issued PSD permit that conflicts
with the requirements of the Clean Air Act,
implementing regulaC1ons or approved SIP
requirements; and : T

(3) A State if EPA has delegated the PSD program
to the State and the State is about to issue
a PSD permit which EPA believes is inconsistent
with Part C or its implementing regulations.

_ Proposed detailed guidance regarding the use of
Section 167 was sent to the Regional Offices for

. comment on July 7, 1983. Final guidance, reflecting
a consideration of comments received, will be issued
in the near future.

For viclations of the new source review require-
ments of Part D, an available administrative enforce-
ment mechanism is a Section 113(a)(5) order. This
section requires that the Administrator make a finding
that a State is not acting in compliance with the
regulations referred to in Section 129(a) (1) of the
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Clean Air Act Amendments of 1977 (the offset
ruling) or any plan provisions required by Section

1T0(a) (2) (1) and Part D. Once this finding is made,

EPA may. issue an order under Section 113(a)(5) to a’
major source, requiring it to refrain from or cease
construction unless a valid permit is obtazned from
the State. :

Authority to issue Section 113(a) and.Section 167
orders has been delegated to Regional Administrators.
Issuance of a Section 113(a)(5) or Section 167 order
requlres consultation with the Director, Stationary
Source Compliance Division and the Associate Enforce-
ment Counsel for Air at Headquarters. Issuance of a
Section 113(a) order other than under Section 113(a)(5)
requires no consultatlon with Headquarters.

1f a source does not’ obey a Section 113(a) or

.Section 167 order or if EPA decides that a civil

action is needed, the Agency may proceed in the
courts under either Section 187 or Section 113(b).
EPA may ask for any necessary injunctive relief
under either section and, under Section 113(b), may
seek civil penalties of up.to $25,000 per day of
violation. A Section 167 action, unlike one under
Section 113(b), does not require a Notice of Viola-
tion and. documentation of a 30-day continuing viola-
txon.

Section 113(d) of the Act provzdes EPA and
States with another administrative remedy, known as .
aDelayed Compliance Order (DCO). Under a DCO, EPA
or:a State may establish a schedule which requires
compliance no later than three years after the
gsource's SIP compliance date. (State-issued DCO's

to major sources require EPA approval to be effective
as a DCO.) A source which has been granted a DCO and.
which is in compliance with the terms of that order
is not subject to further enforcement action under
Section 113 for violations during the period of the

- DCO. However, major stationary sources can be re--

quired to pay a noncompliance penalty under Section
120 (see below), notw1thstand1ng the DCO.

" Due to the three-yéar limit for a DCO previously
noted, there are relatively few sources eligible for
DCO’s for particulate matter or sulfur dioxide emission
limit violations. Most of those limits were accompanied
by SIP compliance deadlines more than three years past.
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DCO's are much more widely available for socurces
violating volatile organic compound emission limits,
many of which had final complzance dates of mid to
late 1982.

There are two other types of DCO's which will ~
not be discussed at length in this document, those
issued under Sectiomns 113(d)(4) and (5). While they
serve important purposes, fostering use of innovative
technology (Section 113(d)(4)) and conversions to
coal by fuel-burning sources (Section 113(d)(5)),
their application is highly limited. For similar
reasons, this strategy will not discuss use of non-
ferrous smelter orders under Section 119 of the
Clean Air Act. .

Before EPA issués a DCO, the source must meet
the eligibility requirements in Section 113(d) of
the Act. States may also issue DCO's but, as previ-
ously noted, any DCO issued to a major source requires
EPA approval before it is effective,.

Guidance regarding DCO's appears in various
Agency memoranda, the most significant of which were
compiled in an April 26, 1983 memorandum from Kathleen
Bennett and Courtney Price to the Regional Administra-
tors and Reglonal Counsels (Attachment 9). Procedures
for processing delayed compliance orders are contained
in Part 65 of 40 CFR. Further guidance is contained
in the April 26, 1983 memorandum.

1t should be clear from the description of the
-Agency's administrative order authority that such
orders are limited and cannot be used to address
many of the violations which EPA faces. Therefore,
many of the EPA enforcement actions will come in
the form of Section 120. proceedings (described next)
or civil actions filed in Federal district. courts.

In cases where a source is not in compliance

- with emission requirements, EPA may also seek non-
compliance penalties under Section 120 of the Act.
EPA may seek these penalties in additiom to any
relief under Section 113 of the Act. Section 120 is
designed to recapture, in an administrative proceeding,
the economic savings realized by sources in violation
~of applicable emission limits. While Section 120

is, by its terms, a penalty provision only, the
prospect of a Section 120 penalty can often serve as
a useful stimulant to prompt a source to come inteo
compliance.
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EPA initiates an action under Section 120 by
issuing to the source a Notice of Noncompliance.
Although adjudicatory hearings may occur before a
source must pay a penalty, the penalty starts to
accrue from the date EPA issued the Notice of Noncom~

'+ pliance. ' Consequently, it is often in the source's
best interest to achieve compliance expeditiously
and not frivolously use the administrative hearing
process as a mechanism for delaying achieving
compllance. :

.. Qf the formal responses preVLously outlined,
Section 120 has been the most underused (approxl-_
mately twenty cases so far). Efforts have been made
and will continue to be made to increase its use by
Regional Offices. Region II has been particularly
effective at using Section 120 to encourage guick
compliance. (See the memorandum discussing the use
of Section 120 included as Attachment 10.)

el If a Regional Office finds it appropriate to
pursue litigation as its course of action for a
viclating source, it prepares a litigation report
containing the factual and legal basis for its action
and refers the report through appropriate. procedures
" to the Department of Justice which, as the Federal
government's attorney, litigates the matter on EPA's
behalf.

E One other possible sanction is the listing
S - . .program under Section 306. It enables EPA to prevent
G ) - ma violating source from receiving any Federal contracts,
L rgrants, or loans once it is placed on the List of
“Violating Facilities, This program is coordinated
by the Office of Enforcement Counsel (OEC) at Head-
quarters. It should be used much more extensively
than it has been because it is' a very powerful
enforcement tool. Further guidance on the appro-
priate uses and procedures for Section 306 is being
developed by OEC. In any event, it is important to
note that listing under Section 306 is mandatory for
.facilities which are the subject of criminal convic-
tions where the underlying viclations have not been
. corrected. These listings should mot awalt the
development of further guidance.

Finally, it should: be noted that it is expected
that Federal facilities will fully comply with all
applicable air pollution control requirements. EPA
should respond promptly and vigorously to any viola-
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tions under the same priorities established -for other
sources, making full use of the mechanisns of Execu-
tive Order, 12088 and implementing procedures esta-

‘blished by the Agency's Office of Federal Activities.

State and local agencies are also encouraged ‘to . -
participate in the program to the maximum extent
pOSSlble.

Considerations in Selection of an Appropriate Response

This section discussed considerations in selecting
the appropriate vehicle for a Federal enforcement
response once the decision has been made that a
Federal response is approprlate. It is not intended
to be perscriptive in nature, given that selection
of a response must be based on a reasoned evaluation

. of all the circumstances of the case. : e

As previously noted, the first judgment to be made

is whether to pursue a criminal action., While simul-
taneous civil and criminal actions are not prohibited,
they should generally be avoided.

Priorities for crlmlnal enforcement should .
include the following: knowing violations of State
lmplementation Plans that result in, or threaten,
significant environmental contamination or human
health hazard; knowing viclations of NESHAPs require-

ments; and falsification of records or tampering with
.with ionitoring devices which has, or could be expected
*to have, a significant impact on EPA's regulatory

process or decision-making. These priorities were

set forth Iin an October 12, 1982 memorandum from
Robert Perry to Regional Counsels entitled "Criminal
Enforcement Priorities for the Environmental Protectlon

Agency."

Two other areas also deserve serious considera-

~ tion for criminal investigation: criminal contempt

for willful violations of civil consent decrees
(punishable under 18 U.S.C. §401(3)) and violations
of reporting requirements imposed by Section 114
letters. )

For the large majority of cases, a criminal
action would not be an appropriate response. There-
fore, the other options detailed in the preceding
section should be considered.

* In deciding between administrat;ve orders
and civil actions, judgments should reflect a
consideration of the likely effectiveness of each
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.option rather than artificial notions of "toughness"..
In the proper circumstances, an administrative.
response can be as effective as a Jud1c1al one, .
"In considering the use of a Sectlon;113(a)j\ -
- order, the major factor is whether compliance can
reasonably be required within 30 days. (Note that
in the case of an NSPS or NESHAPs violation, this
limitation does not apply if the violation arises
from a force majeure event.)

In cases where compliance can be required within
that period; a Section 113(a) order is often the
best response since it can be issued simply and
quickly. A Section 113(a) order should normally be
used only where it is expected that the order may be
complied with, however. . . o Tk

If it is felt that the source will not comply’
with the order, it probably would be better to select
another option. This is especially true if the
Regional Office believes that the source may attempt
to challenge the order in a Court of Appeals -under
Section 307(b)(1) as a final Agency action. Since
an EPA enforcement action must be brought at the
District Court level, actions which invite' collateral
‘lawsuirs at the Court of Appeals level should be
., avoided. wherever possxble. .

. Where a Sectlon 113(a) order is not appropriate,
,the election generally will be between a DCO, a Section
. 120 action, and a civil action.” (This, of course,

presumes that a DCO is avallable ) '

1f a DCO is. avaxlable, its use by EPA is most
appropriate in cases where a source requzres addi-
tional time to comply due to an unforeseen inabiljty
to comply and is acting in good faith to meet its

' emission requirements. This is because EPA has not

routinely sought penalties for a source being issued
.2 DCO for the period before the DCO is issued,
although this is legally permissible. As noted in

' the July 28, 1978 guidance on use of Section 113
orders (1ncluded as part of Attachment 9):

The issuance of delayed compliance orders by
either the States or EPA is discretionary. 1In
exercising its discretion, EPA will comsider
any past compliance efforts and any prior State
or federal enforcement actions involving the
source, If, based on these and other relevant
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factors, EPA determines that the source is one
with an egregious history of noncompliance,
recalcitrance, or environmental harm and/or
that court supervision is likely to be required

_ in order to assure expeditious compliance, the
source will be considered an appropriate candi-
date for civil or criminal action and no federal
delayed compliance order will be issued. Conse-
quently, there will be no category of cases
involving a federally issued delayed compliance
order and a federal court action relating to
the predelayed compliance order period. EPA
will continue to urge the States to adopt a
similar approach in exercising their discre-
tion., However, EPA approval or disapproval of
a State delayed compliance order will be based
on the statutory criteria of Section 113(d).
(p.5) o

Another major factor in deciding whether to use
a DCO is the policy that EPA will not issue a DCO -
unless the source formally consents to its issuance.
The previously-referenced July 28, 1978 guidance
states;:

A delayed compliance order will not be issued
unless the source indicates in writing (by
signature of appropriate persons authorized to
agree for the source) that it will agree to
romply with the delayed compliance order.
Source consent will be required for all Federal
delayed compliance orders and is recommended-
for State delayed compliance orders as well. -
However, a source's agreement to comply is not .
precondition to EPA approval of a State delayed
compliance order. (p.7) '

The purpose of this consent provision is to give

greater assurance that the source will comply and to

minimize the possibility of a successful collateral
challenge under Section 307(b)(1).

As an alternative to or in conjunction with a
DCO, a Section 120 action should be considered.
Because the amount of the Section 120 penalty is
directly related to the length of the period of
noncompliance following the issuance of a Notice of
Noncompliance, it can serve as a powerful tool for
prompting source compliance. However, this requires
a judgment on the part of the Regional Office of how
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. the source is likely to respond. Where the source
is not likely to respond p051t1vely, and injunctive
-relief will still be required, it is preferable to
avoid the use of Section 120 and go directly to a

Section 113(b) civil action for both injunctive S

- relief and civil penalties. In additiom, because
issuance of & Notice of Noncompliance can lead very
quickly to an adjudicatory hearing, a Notice should
-not be issued unless the Regional Offlce .1s prepared
to proceed with such a hearing.

One circumstance in which a Section 120 order
can be particularly useful is where the State has
put the source on an acceptable schedule but has not
collected penalties where penalties would be appro-
priate. EPA could defer to .the State schedule in
obtaining compliance and use the administrative. -
mechanism of Section 120 to address the penalty.
issue in lieu of bringing a court action. In decid-
ing between a Section 120 action and a, court action,
“practical considerations such as how crowded the
court  docket is, the receptivity of the District
Court judges to environmental litigation, and. the
‘readiness of the Regional Office to handle an almost
immediate adjudicatory hearing should be carefully
welghed

Clv;l actions under Sectlon 113(b) are most
advantageous in the following situations: .

- (a) a complzance schedule or other inJunctlve
e relief is necessary and an administrative
order is unavailable or lnapproprlate

(b) the compllance history of the source suggests
' that the schedule should be subJect to court
supervision and contempt remedies; - '
(e) substantial civil penalties for past violations
) are -appropriate.” (Note that in most cases,
maximum penalties under Section 113(b) will
be substantially. greater than that. under
Section 120 because of the large per day
-~ amount and because Section 120 penalties run -
‘only from the date of the Notice of Noncompli-
ance while Section 113(b) penalties are calcu-
lated back to the earliest date of provable
v1olat10n ) -

TFTTT
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Ensuring Compliance with Response's Requirements

Afrter Federal enforcement actions are :
resolved, EPA Regional Offices have the respons-
ibility of monitoring the source'’'s activities to
ensure compliance with the terms of any admini-
strative or court order. The Agency's Compliance
Data System has the capability of serving as a
tickler file for keeping track of interim and
final compliance dates in schedules. It has

.been generally underused by Regional Q0ffices for

this purpose. In addition, a computerlzed systenm
has recently been developed by the Agency’'s
National Enforcement Investigations Center

(NEIC) for tracking court ordered-schedules.

Regional QOffices must conduct monitoring
activities for their schedules sufficient to
detect any failure to keep to the terms of the
order. No detailed guidance is being provided
here for this given that Regional QOffices have
extensive experience with schedule-tracking and
because the monitoring effort reflects a case-by-
case evaluation of the schedule itself and all
the associated circumstances. When serious

failures are detected, taking remedial actiom

should be .a very high priority, second only to
emergency actions under Section 303. This is
because such flouting of environmental require-
merts tends to undermine the entire regulatory
framework, particularly if the violator is
repeatedly unresponszve. :

In order to enhance the enforceability of
EPA's consent decrees, the Agency has developed
model consent decree provisions. Some -0of the

“most important features to be included are:,

(1) Various increments in compliance schedules,
~so ‘that source progress can be monitored.
This avoids the situation of sudden disco-
very that the source is far behind its
schedule., These milestones should be
incorporated into CDS for easier tracking;

(2) Reporting requirements. agaln to monitor
source progress; and ‘

(3) Stipulated penalties, to provide an economic
incentive for sources to meet incremental °
dates, as well as the final compliance
date in the decree. _
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Naturally, it is critical for Regional Offices to
.monitor. the progress of sources on State schedules,
as well as those on Federal schedules. While the
Regional Qffice need not be as intimately involved

-as the State, it needs sufficient information to: -

assure that the schedule is being adhered to or that -
the State is responding vigorously to any slippage.
Ultimately, EPA is.responsible for assuring compliance
with the Clean Air Act and the health and welfare of
the American public. :

IX. Special Issues

A,

Enforcement of NESHAPS Standards

At the present-time, there are final standards
in place for certain source categories of four hazar-
dous air pollutants: asbestos, beryllium, mercury,

<~and vinyl chloride. Standards have been proposed
' for sources of radlonuclides, arsenic- and benzene.

Enforcement to date has focused on asbestos
and vinyl chloride. Of the four pollutants already
regulated, these two have posed the most significant
incidence of noncompliance. The program should
continue to focus on these two pollutants, but
priorities may need to be altered as more standards

Tbecome effective.

' Adverse or.conflicting court decisions currently
affect the short term goals of the program with
~rregard to asbestos and vinyl chloride. -The Supreme
Court, in Adamo Wrecking Company v. United States,

434 U.S. 275 (1978), held that certain requirements in
the asbestos standard applicable to demolition opera-
tions were ‘inivalid because they were "work.practice"
requirements rather than numerical: emission limita- .
tions. . The court ruled that the Clean Air Act,
prior to the 1977 amendments, did not’ authorize EPA

to promulgate work practice- standards. Until the .
asbestos standards are fully repromulgated, EPA

- should accelerate efforts to assure compliance with

‘the portions of the standard which are not work
practice standards, and portions which were repromul--

-gated in 1978. Once the standards are fully repromul-
‘gated, the objective should be to assure compliance

.with the entire standard. (On July 13, 1983, EPA
‘published a reproposal of the asbestos standard.)

4 ey S i S O,
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, EPA's experience with the asbestos demolition
standard has suggested that an intensive, coordinated,
highly visible effort to enforce these standards
should be made as soon as they are fully repromul- _
gated to establish the credibility of the enforcement
effort and emphasize the importance EPA attaches to
compliance with these standards. Discussions to ‘ ;
plan such an effort have just begun and such a strateg
will be developed prior to finalization of the July 13

proposal.

Compliance monitoring of asbestos sources, in _
the interim prior to full repromulgation of the standard,
should focus on the enforceable portions of the
standard. This means that monitoring should concen-
trate on source categories subject to a "no visible
emissions" standard, including manufacturing “sources,
waste disposal activities, and demolition activities.
Once the standard is fully repromulgated, a greater
emphasis should be placed on demolition operations,
which may present the most significant danger of
exposure to the public of any regulated source category.
Due to the transient nature of demolition operations,
compliance monitoring requires quick response when
notice of demolition or renovatior is received,

EPA's ability to assure compliance, at least as to
demolitions and renovations, rests largely on self-
reporting. Noncompliance by sources other than
demolition and renovation operations can be detected
primarily by sending observers to a source to look
for visible emissions. .

With regard to vinyl chloride, two recent court
opinions have differed on the issue of whether the
relief valve discharge provision in the vinyl chloride
NESHAP is a work practice standard and is therefore
invalid under Adamo. In United States v. Ethyl .
Corporation (No. 83-0120-2), the U.S5. District Court
Tor the Middle District of Louisiana ruled on July
1, 1983 that this provision was a work practice ’ .
standard and thus invalid, However, in United States .
v, Borden (No. 83-1892-MA), decided on September 30, -
1983, the U.S. Distriet Court for the District of
Massachusetts reached the opposite conclusion. The
government agrees with the interpretation in the
Borden case and intends to appeal the Ethyl decision
to the Court of Appeals for the Fifch Tircuit. The
goal of the program should continue to be to promote
compliance with the entire vinyl chloride standard,
including the relief valve discharge standard. 1In
this respect, EPA should become more active in moni-
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toring compliance and enforcing other portions of
the standard, which have previously not been given
much attention, and will assure, through rulemaking
. if_necessary, the enforceablllty of the entire standard,

Detecting noncompliance by vinyl chlorlde ‘sources
1is done primarily through self-reporting. Sources
are required to report each relief valve- discharge
“within 10 days of occurrence and to report exceedances
‘of other portions of the standard on a semi-annual
basis. Compliance monltorlng should, for the most .
part, consist of review of these SubmlSSLQnSJ but
periodic_inspections of company records is needed to
determine whether violations are going unreported.
There are only about 55 sources in the entire country
subject to the standard, with a heavy- concentration
(about half) in Region VI.

The roles of EPA and the States in the NESHAPs
~program are determined primarily by delegations of
‘authority. Under Section 112, EPA may delegate a

‘#State the authority to 1mplement and enforce the
standards. . Such authority is concurrent, so EPA may
st111 enforce the standards in a delegated State.

The statutory requirements for formal Agency
response ‘to a NESHAPs violation ‘differ from those
.applicable te a violation of a State Implementation
Plan. EPA is not required to issue a Notice -of
Violation or to confer with a source prior to issuing
an administrative order under Section 113(a) or’
bringing a judicial enforcement action under Sectlon
''113(b). The types of response available are .more
limited because EPA cannot issue a Delayed Compliance
“Qrder under Sectlon 113(d).

EPA Headquarters has issued guidance on the
types of enforcément response which should be consi-
dered and the circumstances in which each should’ be
‘used. Further guidance will be issued in anticipation
of the repromulgation of the asbestos standard. The
memorandum issued on June 28, 1983 by Michael Alushin,
Acting Associate Enforcement Counsel for Air, and Ed - °
Reich, Director of the Staticnary Source Compliance
DiVLSion entitled "Enforcement of the National
Emisszons Standard for Vinyl Chloride" (Attachment
11), is the most current and significant guidance on
" responses to violations of the vinyl chloride standard.

B. Enfercement\of VOC Standards
An area of lncreaSLng focus of the stationary

source complzance program is the regulation of sources
emitting volatile organic compounds (VOC). Such

N et A L Tolr
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1

sources are major contributors to the ozone nonattain-
ment problem and some emit compounds which are highly
toxic in nature which may be reduced through an
aggressive program to enforce VOC standards.

Generally speaking, widescale regulation of VOC .
was initiated by the 1979 Part D SIPs. As part of
those SIPs, many States adopted regulations requiring
compliance on or before December 31, 1982. 1t is the
relatively recent passage of these compllance dates
which has created the need (and opportunity) to
increase the attention devoted to compliance efforts
for VOC sources.

. A Wlde variety of sources emit VOC. These
primarily include sources in the petroleum industry
and gasoline marketing chain and makers and users of
various paints and solvents. Addressing the VOC
compliance ‘problem presents some differing circum-
stances from earlier compliance efforts. Most impor-
tantly: :

(1) The regulated community includes a greater

' proportion of smaller sources and the relative
impact of the emissions of those sources is
probably also greater than for partlculate
matter or sulfur oxides;

(2)- The applicable regulations. are often more
complex, including the "bubbling" of multiple
VOC sources;

(3) ‘Averaging times for compliance with VOC
- standards are often longer than those associ-
ated with other pollutants; and

(4) Compliance determinations are more heavily
dependent on reviewing records and calcula-
tions than on traditional observation and
testing approaches.

Efforts to address the problem of VOC compliance
must recognize and account for these differences,

To assist in the coordination of efforts to
improve the Agency's VOC compliance program, a VOC
Compliance Workgroup has been established. This
wOrkgroup will serve both as a vehicle for Regional
input into the development of Headquarters guidance
on VOC and as a means for technical interchange of
information among the affected Headquarters and
Regional Offices.
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- At its first meeting,. the workgroup discussed
‘the-status of various Regional VOC programs and what
efforcts will be: requlred to assure a fully effective,
.consistent national program. A number of important
conclusions about the statiis of the VOC. program whlch
became apparent from thls meeting were:

, (I) Most Reglonal Offlces have 1n1t1ated sxgnlfl-
v . . - .- cant efforts to address the VOC problem.

(2) Most Regional Offices believe their inventories
‘are roughly 80% complete for Class A sources.
Data are particularly weak for non-extension
areas. Additional work to refine these inven-
tories would be beneficial., Contractors

. could be used‘for this purpose..

. . (3)  The contrlbutlon (and ;importance). of Class B

»wx - . gsources 'is still unclear. Further analysis of

e SIP inventories will be hecessary to define

o ‘the -degree .to which EPA should focus on any
portion of the Class B universe. (New York
City was identified as one area where Class B
sources are clearly very important.)

(&)“;Much of the data on VOC sources.are not reflect-
- - ed in CDS.  Here again, contrattor support .
' could be productive, ' o

*(5) Data bexng ‘Teceived from States. on sources“
_© 7 compliance status is often spotty and of - !
T Ry questionable accuracy., While efforts to ' S
SR . e work with States need. to be continued, broader

‘ { . direct Federal effort, utilizing Section 14,
-will llkely ‘be requlred This may need OMB
approval under the Paperwork Reductlon Act.

(6) - Effective workshop and tralnlng programs
.+~ -should be continued to meet both Regional
=" . .7 and State needs.

b : B!

(7 There is a need for a source of technical

. expertise on the VOC industry which the .
Regionhal QOffices can utilize in their compli-
ance programs. Various optiomns, including
use of contractors, need to be.explored. (

e . : )
: A workplan to pursue these immediate needs is
" . under development., Efforts to provide contractor
' - support- to meet the needs of the Regional Offices
‘ " to improve their inventories and reflect the-data
e in CDS have already been’ lnltlated

o e e s e
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Continuous Compliance

- An area which merits further discussion is the
subject generally termed "continuous compliance"
Before discussing it in detail, it is worth articu-

lating once again the nature of the problem.

As previously noted, the major compliance moni-
toring technique used in the air program is the
inspection. Because of the limited resources available
to Federal and State agencies, inspections of a source
are infrequently more often than quarterly for even
the most significant sources. More typically, inspect-
ions are performed only on an annual .(or less frequent)
basis. Further, even when inspections are performed,
they do not normally involve stack testing. Generally,
stack testing is routinely performed only for the
initial demonstration of compliance and thereafter

1f there. is reason to doubt the source's continued

compliance. Continuous.emission monitoring techno-
logy has not been widely used and data from a monitor
is not usually usable as the sole basis for an
enforcement action.

- leen these limitations, it is fair to assume
that compliance data being reported by States do not
indicate what 'is happening at a facility on a day-to-
day basis, but rather whether the source has been ‘
determined to be in compliance at an ‘announced inspec-
tion afte. it has had the opportunity to optimize

the performance of its control equipment. Thus, it
indicates whether the source is .capable.of being in
compliance rather than whether it is in compliance in
its day-to-day operations.

It is generally recognized that many (if not most)
sources have emissions which exceed allowable levels
at some time during the year. These emissions are
due to such factors as unavoidable process or control-
equipment malfunctions, inattention to proper operation
and maintenance considerations and, in a few instances,
deliberate attempts to aveid the costs of maintaining
compliance. These emissions may or may not be excused
under various malfunction provisions in effect in
various States.

A study conducted in 1978 for EPA attempted to
define with greater precision the magnitude of the
problem. The study consisted of about 180 controlled
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- and supposedly well-maintained air pollution sources

of various types and sizes. Due to a lLack of source
records, the study was forced to draw upon a host of
sources of information, including operator anecdotes
and post-hoc engineering judgment by the contractors
conducting the data-gathering, to quantify source
emission levels. The study found that sources were
experiencing emissions which were significantly in
excess of established limits. Major causes of the
exceedances included improper design and inadequate
opertion and malntenance of process and control
equzpment.

These-conclusions were generally confirmed when
EPA recently concluded a contractor effort to develop
a pilot inspection scheme with a Virginia regional
office. The purpose of the 'study was to determine
whether by improving the ‘skills of State inspectors,
they could do a more effective job in identifying.

.operation and maintenance (0&M) related problems.
. The program involved, among other things, utilizing

"differing levels of thoroughness of inspection for

differing situations. (See Section VIl E for greater

‘detail.) Quoting from the report of this study:-

. z
¢ oas 2%

The 68 level 3 inspections of individual processes
‘or emission units identified 25 sources (37%) as
being out of compliance with either visible or
‘particulate emission standards. Of the total
number of processes or emission units inspected
46 (67%) were Ldentifled as havxng O&M related
' problems. -

It should be p01nted out that of the 25 sources
for which compliance problems were identified,
only 12 would have been identified as a result _
of a Level 1: lnspectlon (i.e. type of inspection
“routlnely conducted prlor to the study). - .

In addition of the 46 sources for which 0&M

related problems were identified, none of the

problems would have been identified € through the
. use of a Level 1 1nspect10n. (emphasis added)

The 1atter observatlon illustrates the difficulty

" of characterizing the status of continuous compliance.
” Current inspection methods and capabilities coupled

with very limited self-monitoring requirements make
détection unlikely. It also highlights the point that
many States may assume that there is not a problem
because they can't tell,




-y

| A separate part of the 1978 study previously
referred to evaluated the ability of nine exemplary
State and local agencies to operate in a continuous
compliance mode. Not surprisingly, the study found
that while the programs were basically -sound, they -
lacked many of the tools needed to deaI’effectively'
with continuous compliance problems. Inasmuch as
the study looked at cooperative, reportedly well-
maintained sources and exemplary agencies, it is
reasonable to expect that the results understate the
actual situatlon.

As a result of the related flndings that the
problems were widespread and significant and that
front-line agencies faced serious difficulties, a
-continuous compliance initiative was develoPed The
-principal thrust of this initiative was a 5-year
program of State capacity building. More specifi-
cally, EPA was to lead the development of a range of
useful tools which States .could implement on a volun-
tary basis, as necessary, to address specific opera-
tional‘problems. Whenever possible, State interest
would be identified in advance and State participa-
tion obtained through pilot programs.

Severe resource. cuts and conflicting priorities
almost immediately precluded implementation of the
initiative as originally conceived. Notwithstanding
this, some of the elements of the initiative have
been incorporated into EPA's present program. The
V.rginia study previously referred teo is-an example
of this. Other examples are discussed in.Section X
of this strategy dealing with Compliance Promotion.

While it is clear that continuous compliance
presents z significant compliance problem, the envi-
ronmental impact is less clear. Ambient monitoring
data have established that large portions of the
country are already attaining the national ambient
air quality standards. That ambient monitoring data
should already reflect the effects of excess emissions
which may be occurring but which are not otherwise
detected, If those emissions are not sufficient to
interfere with attainment of the ambient standards,
if the ambient data are reliable, and if the ambient
standards are truly protective of public health and
welfare, the environmental effects of present levels
of excess emissions due to the continuous compliance
problem may be less significant than once assumed.
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Clearly, though, ‘the. problem of emissions arising
“from poor operation and maintenance has the potential

» to_become seriously aggravated if the enforclng

agencies show an-indifference to attempting to ensure-

that continuous complxance is maintained. It is
equally clear that once a substantial investment of
effort and money has been made by industry and govern-
ment to assure that controls are installed, efforts

-_should be made to assure that the full. benefits of

e

P!

_the investment are realized. Therefore, serious
"efforts to improve industry's ability to comply on a
more continuous basis and to improve the ability of
governmental agencies to.determirie compliance on a
continuous basis must be maintained. This 'is espe-
cially true in relation to development of improved
continuous monitoring technology, either for emissions
monltorlng or parameter monltorzng.

. Elements which could be dzrected at improving
¥the ability of enforcement agencies to address contin-

uous”compllance in the near and mid-term include:

[}

(1) following up.on the Virginia inspection study
to provide information teo States on upgradlng
their inspection function;

"(2) more'flexzble lnspectlon programs;.

(3) greater use of unannounced 1nspect10ns
(4) prqmotlng expanded use .of CEM technology;
(5) - greater'inforuatien-exchange on.CEM.usage;

(6) developing improved methods for coal- sampllng
© . and analyszs for sulfur content;

k4 ' Tt

() developlng 1mproved information on failure

- modes/compliance problems and dlssemlnatlng

e |

that information;

(8) ‘compliance promotion activities of the type
‘dlscussed in Section X; and -

(9) . encouraglng voluntary design standards and
- increased attention to deSLgn review in per-
mlttlng., . - : .

While thzs strategy has touched on many of these
elements, there is no present systematic approach to
coordinate efforts on an Agency-wide basis. To faci-

3
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litate development of a coordinated and effective
program to address this issue, a supplemental contin-
uous compliance strategy document is being developed.

A question may arise as to the priority of the
continuous compliance problem (especially in attain-
ment areas) relative to. the potentially very signifi-
cant initial compliance problem, for VOC sources. At
the State and local level, this requires a judgment
as to the relative environmental significance of the
two problems, a judgment which could lead to differing
conclusions in different areas. At the Federal
level, current resource levels will limit the ability
of the Agency (especially at the Headquarters level)
to address both problems to the extent it would
otherwise like.” To the extent there is a conflicting
demand for resources, the VOC problem must take
precedence, This is because so much of the country
exceeds ambient standards for ozone, thus exposing
the publlc to unhealthful air, and also because of
the toxic nature of many of the constituents of the -
VOC compounds.

Incidentally, it is questionable if the contin-
uous compliance problem will be of comparable relative
magnitude for VOC sources. It well may be that the
problem will be significantly less important. This
can be hypothesized for the following reasons:

(1) VOC. sources are more often controlled by
product reformulation, which would be less
prone to intermittent excess emissions;

(2)  to the extent that VOC emissions arise from
leaks (e.g., in petroleum storage facilities),
"the economics.of recovering product have led
to substantial efforts to minxmize such leaks;
and

(3) to the extent that VOC emissions are reduced
through control equipment, such equipment
{usually an afterburner) is much less subject-
to malfunction than, for example, controls
typically used for particulate matter.

In summary, a modest effort at developing tools
to address the continuous compliance problem is
worthwhile and is recommended although these efforts '
must fit within priority needs to address the initial
control of VOC sources.
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D. Emerging Issues Assoclated with the Application
of Bubble Rules

'1._'Complex1ty Involved in Determlnlng

Compliance with Bubbles

An issue of relatively recent origin
in the air program is the increasing comple-
xity of applicable emission limits as sources

- and States take advantage of the provisions

allowing use.of "bubbles" in EPA's Emissions’
Trading Policy Statement. (The existing
Policy Statement-was published at 47 ¥R,
15076 (April.7, 1982) and is effective as

“interim. guldance pending issuance of a final

peclicy. The Agency's original bubble policy

"was published in December 1979.) Under the
-bubb .e concept, a source with multiple emission

poin ‘s, each of-which is subject to specific
SIP -mission limitations, may propose to

-meet +he SIP's total emission control require-

ments for a given criteria . pollutant with a

mix of-controls different from that required

by the generally applicable regulationms,

The intent is to allow sources the opportunlty
to install controls with the same air qualicty
impact but at less: expernise by placing relatively
more control on emission.points with a low
marginal cost of control and less on emission
points with a high cost. - '

Much'of the Agency's experience with,
emission ‘trades has occurred in the regula-
tion of VOC sources. As discussed earlier
in this strategy (see Part B of this section),
determining .the compliance status of VOC

- sources ig often more difficult and resource-

intensive than if is for other pollutants.

 When .VOC “sources operate under approved

-----

. time .period.:

bubbles, the complexlty of making a compli-
ance,determlnatlon is compounded. With a
bubble, a large number of emission points.
becomes subject to ‘an interdependent set of

- standards. If the bubble is one for multiple

facilities, the calculations necessary to
evaluate VOC compliance.status can be quite
lengthy; making the compliance determination
requires an evaluation of the emissions of
all the lnterdependent sources for the same
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Further complicating compliance deter-
minations for some sources is the fact that
the Agency has approved a few VOC bubbles
with longer than daily averaging periods for
the application of emission standards. The
existing Policy Statement generally requires
that the averaging time given by a State be.
on no longer than a 24-hour basis. However,
the concept of a daily weighted average
emission rate can pose problems for
the States. Industry has argued that VOC
emissions cannot be quantified on a daily
basis. Surface coaters, for example, often
do not use gach V0C-emitting machine each
-production day. Consequently, States are
under pressure to approve emissions trades
with longer than daily averaging times.

EPA is semnsitive to this issue and has
allowed some trades that incorporate longer-
term averages for VOC sources where a daily
weighted average is impractical or applica-
tion of RACT is not feasible on a daily
basis. However, since many more sources can
be expected to want to utilize VOC bubbles
in coming into compliance, the issue of
averaging times for VOC trades is one which .
will take on increasing importance. For
emission trades with longer ‘than twenty-four
hour. averaging times, an additional exercise
involved in evaluating the source's compliance
status is determining compliance with the
daily emissions cap, which must also be part
of the bubble, . '

The concern is that there reaches a point '
.where this complicated regulatory structure,
while being theoretically enforceable, becomes
unenforceable in the real world. Sources
subject to VOC bubbles must keep voluminous
records for all their different product lines.
To determine compliance at such sources, EPA
or the State must devote very considerable
efforts to making detailed calculations.

While this situation need not preclude the
Agency from pursuing the innovations created
by the policy, the Agency should carefully
monitor implementation of the policy to "iden-
tify whether additional attention needs to
be given to ways of ensuring compliance with
emission trades,
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2. State Appllcatlon of Generlc Bubble Rules

As originally promulgated in 1979, the
bubble policy statement required the States -
: to.submit each approved alternative emission
reduction plan to EPA for approval as an addi-
tion to .the:SIP. Beginning .in April 1981
with the Agency's approval of New Jersey's
generic rule for VOC emissions trading, how-
- ever, EPA has approved several State generic
bubble rules. In the context of the Agency's
auditing of the information supplied by the
State for each such emissions trade, the
issue of ensuring the State's adherence to
the specific provisions of the generic rule
in the SIP and to the Agency's Emissions
: 2 Trading Policy Statement more generally,
. ~arises, ..

e ©  Experience to date reveals that under

generic bubbles for VOC, States may be approv-- .

ing emissions trades which do not always meet
the applicable requirements. Should EPA
find that a State has approved an emissions
trade that is substantially inconsistent
with 'a generic rule in a SIP, the Agency
‘'will be in the position of having to so
notify the State and specify necessary reme- -
- dial measures. 1If the State fails to elimi-
‘nate the inconsistency, EPA may have to -
s enforce the original SIP limits. To avoid
P ‘the necessity for such Federal action, it is
e therefore critical that now, when the States
' are just beginning to utilize their EPA-
approved generic rules, the Agency make
"gerious efforts to work with the States and
ensure that emissions trades are consistent
with generic rules., Otherwise the Agency
will face a host of new problems to address
in its air enforcement program.

" X. Compliance Promotion Actlvitles

Wlthln the constralnts lmposed by presen: resource
1evels, efforts will be directed at continuing compli-
" ance -promotion efforts presently underway. Compliance
promotion, while in no way substituting for a strong
enforcement program, recognizes that many sources
would like to comply with applicable standards but

v
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may not know that standards are applicable or understand
what they need to do to comply. Compliance promotion
includes both technical assistance and information
exchange activities. : ‘

In the past, Agency efforts generally were reflected _
in traditional forms of training and technical assistance. -
In addition to the extensive training made available to
both industry and government officials through EPA's Air
Pollution Training Institute, EPA has expanded considera-
bly its technical support for State and local enforcement
agencies in recent years. This has taken the form of
both an expanded workshop program and case specific
assistance. As the skills of State personnel improve,
they may be able to transfer some of that knowledge to
the sources with whom they deal. 1In addition, EPA is
committed to working more cooperatively with the-Air
Pollution Control Association (APCA), especially in
encouraging and supporting efforts by APCA to play a
larger role in educational and information exchange
programs, :

"As a part of its technical support for State and
local enforcement agencies, EPA prepares inspection guides
for specific industries. These guides enable the regula-
tory agencies and industry to evaluate the operation
and maintenance of a source's air pollution control
equipment and to confirm that it is performing properly.
The guides provide specific evaluation techniques for
assessing operating problems, including cookbook-type
-procedures “for inspections, worksheets. for process and
emission calculations, checklists for pre-visit, visic
"and post-visit information and observations, techni-
cally specific do's and don'ts based cn many prior similar
visits, and guidance as to why each step in the inspection .
process is necessary and important. The guides are of
equal benefit to the source and the inspector and are
often requested by the affected industrial concerns.

"In a similar effort to promote information exchange,
EPA has been working with industry and a trade association
to develop a design review handbook for selected materials
handling operations (physical processing and transport).
The guide is intended to aid agencies and industry in
identifying and addressing air pollution control equipment
design factors to mitigate potential operation and mainte-
nance problems. Permit-issuing authorities and the
affected industries will benefit from this work by assuring
that proper conditions are incorporated in permits and
that these conditions are understood and followed by
industry. o '
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Over the past four years, EPA has worked in close
, cooperation with the electric power industry, the related
trade associations, manufacturers of. monitoring. equzpment . L
and State and local air pollution control agencies to, 5
facilitate continuing compllance at power generating .
facilities. EPA cooperative activities included a survey
in 1979 with the Edison Electric Institute (EEI) to ’
determine the degree of use by.their members of continuous
emission monitors and the associated technical and admini-
strative problems. As a follow-up to the survey, EPA’
sponsored a 1980 national conference with EEI,. CEM manu-
facturers, and air pollution control agencies attending;

The CEM technical deficiencies documented in the
1979 survey were discussed with the CEM manufacturers
and subsequent significant improvement in CEM performance
was noted. These first two important meetings established
EPA as the clearinghouse for CEM information, a source.
that industry and State and local agencies would continue
to use extensively. - In addition to other activities,
nine technical guides were developed over the last few
years- in the CEM area. Industry participated in the
development of these guides and is utilizing the infor-
mation in their daily operations. 1In addition, prompted
by the success of cooperative efforts in the CEM ared,
the Agency has been working with other interested parties
in a2 similar effort inveolving coal .sampling and analysis
procedures. o

EPA has recently 'begun efforts to work with industry
.trade groups for sources regulated by VOC standards tc¢
develop ways to facilitate compliance by sources repre-
sented by those organizations. These efforts .are parti-
cularly important for VOC sources due both to the rela-
tively recent adoption of the standards and the large
number of smaller sources which may be covered by those -
standards. Presumably, any efforts. EPA makes to enhance N it
the ability of these sources to understand their obliga- : *
tions and comply can be rewarded with some very signifi-
cant air quality benefits. :

As an example, EPA worked with the Can Manufacturers .
Institute (CMI) in producing a compliance handbook for -
the can coating industry which was furnished to State
and ;local officials, EPA Regional Offices, and can coaters.
The *handbook takes a step-by-step approach in discussing
the"regulation, the rationale for the RACT values,
important terms and definitions, and varicus compliance
options.' With tHis aid, can coaters and regulatory
offxczals can better understand the process oz can coatlng,
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the various approaches for compliance, what those approaches
mean to day-to-day operations, and compliance scheduling
techniques. The handbook also includes a work sheet for
determining allowable and actual emissions for compllance
determinations. -

As another example, in discussions with representa-
tives from the National Paint and Coating Association,
it was decided that it would be very beneficial for
users of coatings and regulatory officials to have a
.uniform data base to work from when making determina-
tions of compliance. It was agreed that if coatings
were identified by the manufacturer as to their contents
with a standard data sheet which would include all the
major elements for making a compliance determination,
this would generally eliminate the need for individual
analysis by the user or regulatory official of. each
coating to determine its contents.

Therefore, manufacturers of coatings have agreed
that if EPA can develop this data sheet with their con-
currence, they will -affix this sheet to all coatings
that they supply. A proposed data sheet has been submitted
to the manufacturers. If accepted, EPA will routinely
accept this information about the coating as the basis
for determining compliance without requiring further
individual analysis although, if doubt exists, testing
may still be.required using thé approved test method
This should eliminate much individual. testing, which
r.ith.inexperienced. personnel. would likely .produce more

.questionable results.. .Through the.cooperative. efforts
of EPA  and:industry, the burden on all parties.is reduced
and the likelihood of compliance enhanced.

As a final example, EPA is involved in a cooperative
project with industry to assess the reliability of a
variety of bulk gasoline terminal vapor control systems
in various geographic areas. Approximately sixteen to
twenty systems, involving three types of control systems,
are being evaluated during monthly inspections over
approximately a two-year period. An inspection manual
with a specific checklist of what is to be observed will
be a major output of the study. The manual, together
with the data. accumulated on the reliability of .the
control systems, should provide useful information to
industry to assist in assuring better performance and
provide useful design consicderztions Zfor future construc-
tion,
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EPA will continue to look.for opportunities to
work cooperdtively with industry groups, especially
in the VOC area, which. present similar benefits,
However, due to resource constraints, no formal
institutionalization of this program is envisioned. -

Major Cross-Program Elements

While there are various points of intersection '
between the stationary source air compliance program and

‘other Agency compliance programs, the two which have the

greatest environmental significance are the use of Section
303 (emergency episode authority) and the NESHAPs program.

A. Section 303

. In the course of implementing its authority

under Section 7003 of the Resource Conservation-‘and Lo
Recovery Act (RCRA), the Agency has begun. to -identify ‘3
.7 situations where the emissions to the air arising o
» from a target site are presenting a substantial ' -
v, health problem. 1If an imminent and substantial o

endangerment to the'health of persons can be-docu-
mented, an action under Section 303 of the Clean ‘Air
Act as well as Section 7003 of RCRA is appropriate.

A few such joint actions have already been filed.
"Appropriate communications links between the various
-Agency groups involved in the Clean Air Act and RCRA N
are just being formed and solidified. Such links ‘
" are'most critical ‘at the Regional level. -

v
AR

The NESHAPs program overlaps significantly with

- other media programs, particularly the toxic substances
and hazardous waste programs. For example, a regula-
tion adopted by the Office of Toxic Substances requires
school districts to notify affected persons of the
presence of asbestos in schools. Although removal of
asbestos is not specifically required, many schools
are proceeding with removal, an activity which may be
subject to the NESHAPs regulations, depending on the
amount of asbestos present. ‘'Each Regional Office .
should develop a means of coordinating the implemen-
tation of the asbestos in schools program with moni-

-~ toring compliance with demolition and renovation

; requirements in the NESHAP. .
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The asbestos NESHAP also regulates disposal of
asbestos waste. Improper disposal could be subject
téd an action under Section 7003 or Section 3008 of
RCRA and under Section 106 of the Comprehensive
Environmental Response,.Compensation and Liability -
Act (Superfund). So far, coordination of enforcement .
responses which may involve two or more of these
statutes has been handled informally at Headquarters
on an ad hoc basis. Regional Qffices should assure
that all relevant program and legal counsel components
are involved in an early stage in developing the Agency
response to violations of more than one statute.

Failure to report a vinyl chloride relief valve
dlscharge would subject a source to liability under
NESHAPs regulations and also under proposed regulations
implementing notification requirements under Superfund.
Should the. Reglon ‘detect. a failure to comply with
such a' reporting requirement, an action under both
the Clean Air Act and Superfund should. be considered.

X11. Evaluating the Effectiveness of the Complxance Program

Unfortunately, -the complexity of the air program
and the inter-relationships between Federal and State
activities militate against simplistic formulations for
evaluating the effectiveness of the stationary source
compliance program, In addition, as the program has
matured, indicators.which at one point may have been
.v;luable .become substantially less so:'and new.measures
must be found.

‘Use of compliance rates is illustrative-of this
- problem., 1In the early stages of the program, signifi-
cant improvements in the compliance rates were expected
and were viewed as a measure of the effectiveness of the
program. In recent years, the compliance levels have
stabilized. Given that there will always be some level
of noncompliance at any point in time, it is unrealistic
to assume that compliance rates will continue to improve.
If stable compliance rates are accompanied by vigorous
activity to identify new violators and resolve existing
ones, the program can be viewed as working successfully.
1£ the stable compliance rates are reflective of the
same violators over an extended period with little move-
ment on and off the list of violating sources, the program
is stagnant and lneffectlve. :



-75-

Further complicating the picture is the fact that
decreasing compliance rates can be more indicative of a
healthy program than stable or increasing rates, For
selected elements of the air program, this 'is probably:
the situation right now. Large numbers of VOC sources’
have fairly recently become subject to State-and Federal
regulation. A significant percentage of these sources
are not yet. incorporated into the CDS data base. It is
reasonable to assume that vioclation rates are. probably -
higher for these sources than for the rest of the regu-
lated universe which.has been complying (or attempting
to comply) since the mid-1970's. The better the effort

- to identify these potential violators and reflect them

in the data base, the more likely the compliance rates
will decline. This effect has already been noted; for

- the first time in recent years the percentage of SIP

violators increased during FY 1983. This effect is .
likely to continue for some time before efforts to~ =
resoclve these violators causes compliance rates t¢ begin
to: improve-again. g : :

Efforts to assure continuing compliance present a

- similar problem. As noted in Section V, present compli-

ance .rates tend to be overstated because they do not
truly reflect intermittent violations associated with
malfunctions, inattention to proper operation and mainte-
nance procedures, and other factors which will not usually
surface during an annual ingpection but will inevitably
occur to some degree in a plant's day-*o-day operation.. .
As techniques for determining continuing compliance o
improve, and compliance data become more truly indicative
of day-to-day operations, compliance rates should . decline.
Such:a decline, however, should be viewed as a positive
indicator, not a negative one. o : ‘

All this is not to suggest that compliance statis-
tics are. irrelevant or may not be useful indicators of
the health of the program. 1t is intended rather as an
indication that compliance rates are not by themselves
adequate indicators, and that' changes (up or down) cannot
be used to evaluate the program without a full understand-
ing of why the changes are occurring. The assumption
that an increase in the compliance rate is a sign of a
strong program and a decrease the sign of a weak program
is invalid. 1In addition, compliance trends need to be
evaluated for significant movements over an extended ’
period of time rather than reacting to short-term marginal
changes. - : )
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Another potentlal measure of the effectlveness of
the program is the number of particular actions taken by
EPA and the States, such as the number of orders issued
or cases referred for litigation. While -again this kind
of data is- useful in the context of an overall -evaluation,
it has too often been viewed as meaningful in and of .
itself. Most professionals in the program do not subscribe
to this view. There are numerous ways of achieving the
‘'same objective, reflective of the different State statutory
authorities, enforcement philosophies, problems, experiences,
relationships with sources, and so forth. Focusing on
the means to the end rather than the end itself (i.e.,
expeditious resolution of the violation) may reduce the
available options for dealing with a problem. In addition,
it may lead to taking simple cases rather than complex
ones (if all cases are counted the same) and often leads
to.accusations that cases are being brought just to get
the numbers-up.  In addition, especially in evaluating
State data,. deflnltlonal differences often- compllcate a
‘meaningful analysis.

As with compliance‘statistics, numbers of enforcement
actions may be valuable if properly used as an indicator
of possible problems to be .investigated. While "more" is
not necessarily "better", the total absence of enforcement
actions may be a cause for concern. Given the potential
for misuse, however, enforcement statistics are not
recommended as aiprlmary tracking tool.

- Another p0531ble area, worthy.of:longer. term -evalua-
.”tzon -is. the.direct measurement of the environmental
:1mpact of .the compliance program. This approach is
being considerediby the -Agency but it is not.yet.readily
usable in .the compliance area. "~For this reason, it is
not being considered, at least in the short term.

Based on experience to date, the follow1ng components
- are suggested as useful indicators at the national level
of the various elements of the program's effectiveness.

(1) evaluation of whether Lnspectlons are belng
performed in accordance with the Agency's
inspection frequency guidance;

(2) .an indication of the degree to which new
violators are being found;

(3) a qualitative review of the effectiveness of
the State's compliance assurance procedures;
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a review of whether the compliance data are

' - being sent to .EPA and entered into CDS in a -

-trmely way,

~

L - t

'a statistical summary of the numbers of v101ators
. brought into compliance or. put on.an- acceptable

schedule during the period d , LT

-

a close tracking of. a defined category of

- violators. to determine the"success of.State.

‘and EPA efforts to resolve. the vxolations
‘expedltxously. ‘ : : e e

0bv10usly, data needs at. the. Reglonal level will be more

. extensive. - . , . J

.The'Agenchs Management‘Accountability;System has}
been -established as -the primary vehicle for tracking -and
measuring the effectiveness of the program at the national

level.

The accountability system requirements for FY

1984 involve quarterly reportlng by each Reglon of the

- - a.

. b.

following

-.by EPA or the States -

iy

compllance status of maJor sources (Class A SIP,

Class A1 SIP, NSPS, NESHAPs)

_number of newly-identified vzolarorél(ciass A

SIP; Class Al SIP, NSPS, NESHAPS) . = .-

number of violators placed on an’ acceptable

-compliance schedule (Class A SIP, Class Al SIP
'NSPS NESHAPS) .

number of vzolators achieving final emiSSLon.
limitations (Class A S1P, Class Al SIP, NSPS,
NESHAPs) . = - i N

percentage of sources which should, have been

- inspected within the most recent. four. quarters
- {Class Al sources,

NSPS sources, .and NESHAPs
sources) which actually were 1nspected either

%

) For signzfxcant violators for each Reglon

- number of . significant violators .at the
beginning of the quarter not on an acceptable
compliance schedule

1.
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2. number of newly-identified significant
viclators during the quarter, based on
report from Regions - _

3. -number of significant violators resolved
during quarter:

- number of violators placed on acceptable
compliance schedules :

- number of violators achieving flnal
emission limitations _ .

4. number of significant violators still out
of compliance and not on an acceptable
compliance schedule '

This .system provides a useful quantitative data
base for. the type of analysis described earlier. To
improve further the quality of this analysis, each
Regional Office will be required to submit, at the con-
clusion of FY 1984, a summary report on the resolution
of significant violators in its Region during the year.
(For purposes of this analysis, significant wviolators —
newly identified during the fiscal year will not be
included.) This report will contain the number of signi-
ficant violators at the beginning of the fiscal year
and, of these, the number which by the end of the
fiscal year .are in each of the. following categories-

(a) in: compllance with. final emissxon llmitatlons
(b) in compllance with a Federal schedule
(e) in compliance with an acceptable State schedule
(d)  subject to a pending Federal enforcement écgidn
(1) judicial
(2) administrative
(3) informal
(e) subject to a pending State enforcement action
(1) judiecial '
(2) administrative
(3) informal

(£) ocher
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A brief narrative description of the status of all sources

in. (d)(3), (e}(3), or (f) will also be required. 1In addi-

tion, spec1f1c targets for accompllshlng this activity will
be defzned T

For a more complete picture, such data need to be
combined with an annual audit of State performance
(especially qualitative elements) by the Regional Office
and a periodic review by Headquarters of Regional Qffice

‘performance under a mechanism similar to that established

XIII.

in the attached memorandum of April 27, 1983 on the FY

.1983 Regional Air Compliance Program Evaluation (See

Attachment 12).

One element which has proven particularly difficult
to evaluate and incorporate into a formal reporting system
is the’ expeditiousness of actions taken to resolve non- -
compliance. For this reason, there is a strong tempta-
tion to define precise time perlods for certain actions
to occur so as to have a basis for evaluating whether
these target time periods are met. Countervailing -
concerns are that any such time periods may fail to .
recognize legitimate differences between cases and might
serve to establish a lowest common denominator for
action. While it is a close question, this strategy
suggests not establishing such timeframes. However,-
lieu of thls, in any instance where a Regional Offlce 1s
deferring to the State on an enforcement action, there
must be a clearly documented record of the basis for
deferral, the expected State action and timetables for
that actlon ‘periodic reporting by the State to the
Reglonal Offlce on the progress being made and, if progress
is ‘not timely, d re-evaluation of the approprlateness of
continued deferral. While this information would not need
to be routinely communicated to Headquarters, Regional
Offices should be able to artlculate _this Lnformatlon
upon request. :

Plans for Future Guidance

The following is a list of subjects for which
supplementary, detailed guidance is contemplated:

‘(a) assuring continuous compliance by regulated air
sources; :

(b) use of unannounced inspections by EPA;

(c) use of continuous emissions monitoring excess
emissions data in the compliance program;
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(d) enforcement of VOC standards;

(e) enforcement of asbestos deMOlltlon
’ standards

(£) enforcement of benzene NESHAPs (1f promulgated and
‘ as necessary)

(g) enforcement of arsenic NESHAPS (1f promulgated and
as necessary);

(h) enforcement of radionuclides NESHAPs (if promulgated
and as -necessary); and

(i) enforcement of PSD requiremente.'

‘XIV. Summary Identification ‘of Major Changes
- from Existing Strategies

While the'stationary source compliance program is
considered to be a "mature" program, it is continually
evolving as new challenges are presented. Because of
this continual evolution, accompanied by guidance on.

- specific issues as they arise, it was not anticipated
that a need for major changes of direction would be
identified in the course of evolving this strategy
document.

This, in fact, proved to be the case. The three
" changes thch ‘are 1mportant enough to identify!in this
" summary section are the major revision to the Agency's-
guidance on inspections frequency to provide more flexibi-
lity to States (discussed in Section VII C), the recommen-
dation of a substantially increased use of continuous
emission monitoring data in the Agency's standard setting
and compliance programs (discussed in Section VII F),
and the increased priority and attention given to sources
of VOC emissions (dlscussed in Section IX B).



Compliance Strategy for Stationery Sources.

Attachment 1

Attachment 2-

- Attachment 3

Attachment 4

Attachment 5

Attachment 6

Attachment 7
Attachment 8§

Attachment 9

Attachment 10

" The Major Source Enforcement Effort --

Lists of Attachments -

May 11 1981

DEflnlthn of Slgnlflcant Vlolator -—
See I, E, Attachment

Guldance Concerning EPA's Uee of
Continuous Emission Monltorlng Data --
See VI, D _ ;

Significant Violatbrs - See'I E

Enforcement Action Against Stationary.-. -
Air Sources Which Will Not be In
Compliance By December 31, 1982 --

See V. R .

-Guidance on Implementation of 1982 Deadline

Enforcement Policy Issued September 20,

1982 -- See V, S . . )

- Guidance on Use of Sectlon 303 of the

Clean Air Act -~=- See IX, A

Duration of Section 113(a) Orders -

. See V, O

e

Procedures for Review of Federal Register-
Publication of Delayed Compliance Orders
Under Section 113(d) of the Clean Air Act -
See V T.

Use of Section 120 Noncompllance Penaltles
to Promote Compllance by Statlonary Sources --

:_ See VII, 1

’

Attachment 11

Attachment 12

Enforcement of National Emissions
Standard for Vinyl Chloride -- See IV, D

FY '83 Reg10na1 Air Complxance Program
Evaluation :

e et ——— -

e e



	Cover
	Identification of Additional Guidance to Be Prepared
	Responding to Noncompliance Problems
	Objectives
	Target Areas 
	CHART- Stationary Source Compliance Process
	Informal Responses 
	Formal Responses 
	Considerations in Selection of an Appropriate Response
	Ensuring Compliance with Response's Requirements
	Special Issues
	Enforcement of NESHAPs Standards
	Enforcement of VOC Standards
	Continuous Compliance
	Emerging Issues Associated with the Application of Bubble Rules
	Compliance Promotion Activities
	Major Cross-Program Elements
	Evaluating the Effectiveness of the Compliance Program
	Plans for Future Guidance
	Summary Identification of Major Changes from Existing Strategies
	Compliance Strategy for Stationary Sources List of Attachments 



